UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

Decenber 2, 2005

John Harnelink, Esq.

Attorney for Plaintiff-Debtor
P. O. Box 18

Yankt on, South Dakota 57078

M chael A. Henderson, Esg.
Attorney for Defendant ECMC

P. O. Box 1157

Sioux Falls, South Dakota 57101

Rol lyn H Sanp, Esq.

Attorney for Defendant Student Loan Fi nance Corp.
P. O. Box 495

Si oux Falls, South Dakota 57101

Subj ect: Tolsma v. Student Loan Fi nance Corp.
(I'n re Heather K. Tol sm)
Adversary No. 05-4042
Chapter 7; Bankr. No. 04-40986

Dear Counsel :

The matter before the Court is Defendant Educational Credit
Managenment Corporation’s (“ECMC’) notion to dism ss for failure
to state a claimupon which relief can be granted. This is a
core proceeding under 28 U.S.C. 8§ 157(b)(2)(1). This letter
deci sion and acconpanying order shall constitute the Court’s
findings and conclusions under Fed.R Bankr.P. 7052. As set
forth below, ECMC s notion will be granted.

Facts.! Debtor incurred the follow ng school |oans while
attendi ng nursing school :

St udent Loan Corporation $2, 605. 42

St udent Loan Fi nance Corp. $24, 156. 88

St udent Loan Fi nance Corp. $30, 899. 88

Uni versity Accounting Service LLC $2,541. 41
Debtor received her nursing degree. However, she has tw ce

1L Al of the facts set forth in this letter decision are
taken fromPlaintiff’s conplaint.
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failed to pass her nursing board exam nati ons.

Debtor is currently enployed by Quality Telemarketing in
Verm | lion, South Dakota. She works 38 hours a week and earns
$8.00 an hour. She travels approximtely 60 mles each day.

Debtor has the follow ng projected nmonthly incone:

Labor $1,126. 00
Chil d support $400. 00
Food st anps $275. 00
Day care assi stance $150. 00
Medi cai d assi stance $200. 00
TOTAL $2,151. 00

and the follow ng projected nonthly expenses:

Apartnment rent $300. 00
El ectricity $75. 00
Phone, cable and internet $90. 00
Food $300. 00
Cl ot hi ng $75. 00
Medi cal and dent al $230. 00
Transportation $280. 00
Recreation etc. $50. 00
Aut o insurance $120. 00
Car paynent $300. 00
Attorney fees $100. 00
Child care $450. 00
Personal , baby, and other child

expenses $100. 00
TOTAL $2,470. 002

Debt or does not believe she can find enploynent that wll
provide her with an incone sufficient to pay her nonthly
expenses. She does not believe she has the funds necessary to
take nursing refresher courses, return to college, or pay the
fees associated with retaking her nursing board exam nations.
She does not believe she can pass her nursing board exam nati ons
wi t hout attendi ng school.

Debt or does not believe she earns aliving that will provide
her and her two children (ages four years and seven weeks) wth

2 1n her conplaint, Debtor showed her total projected
nont hly expenses to be $2,270.00. However, Debtor appears to
have made a m stake in adding up her expenses.
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a mnimum standard of |living. She does not believe she is able
to pay her student | oans, which are now comn ng out of defernent.

Finally, Debtor does believe that if she is able to pass her
nursing board exam nations in the future, she will be able to
pay her student |oans. However, she believes she is presently
unabl e to pay those | oans as they becone due.

Dism ssal for Failure to State a Claim In considering a
notion to dismss for failure to state a claim the Court nust
assunme the factual allegations in the conplaint to be true and
must construe those factual allegations in the |ight nost
favorable to the plaintiff. St. Croix Waterway Associ ation v.
Meyer, 178 F.3d 515, 529 (8" Cir. 1999). Such npotions are not
generally favored and will be granted only if the conplaint
fails to allege facts that would entitle the plaintiff to
relief. Conley v. G bson, 355 U S. 41, 45-46, 78 S.Ct. 99, 2
L. Ed. 2d 80 (1957).

A conpl aint should not be dism ssed for failure to
state a claimunless it appears beyond doubt that the
pl aintiff cannot prove any set of facts that would
entitle himto relief.

Schal | er Tel ephone Co. v. Golden Sky Systems, Inc., 298 F.3d
736, 740 (8'" Cir. 2002) (citing Kohl v. Casson, 5 F.3d 1141,
1148 (8" Cir. 1993)). See also Hishon v. King & Spalding, 467
UsS 69, 73, 104 S.Ct. 2229, 81 L.Ed.2d 59 (1984). Finally, a
conpl ai nt should not be dism ssed for failure to state a claim
solely on the basis that the facts alleged do not support the
plaintiff’s | egal theory.

[ T he court is under a duty to exam ne the conpl aint
to determine if the allegations provide for relief
under any possible theory.

5A Charles Alan Wight & Arthur R MIler, Federal Practice and
Procedure 8 1357 n. 40 (2d ed. 1990). See al so Bonner v.
Circuit Court of St. Louis, 526 F.2d 1331, 1334 (8!" Cir. 1975)
(citing Bramet v. WIlson, 495 F.2d 714, 716 (8" Cir. 1974)).

Di schargeability. Pursuant to 11 U.S.C. §8 523(a)(8), a
student | oan is not dischargeable, unless “excepting such debt
fromdischarge . . . will inpose an undue hardshi p on the debtor
and the debtor’s dependents.” A debtor seeking to except a
student |oan from di scharge bears the burden of proving “undue
hardshi p” by a preponderance of the evidence. Long .
Educati onal Credit Managenent Corp. (In re Long), 292 B.R 635,
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638 (B.A.P. 8th Cir. 2003) (citations therein).

In the Eighth Circuit, a bankruptcy court nust eval uate the
“totality of the circunstances” in determ ni ng whet her excepting
a given student loan from discharge would inpose an undue
hardship on the debtor. Long v. Educational Credit Managenent
Corporation (In re Long), 322 F.3d 549, 553 (8th Cir. 2003).

In evaluating the totality-of-the-circunmstances, our
bankruptcy reviewing courts should consider: (1) the
debtor’s past, present, and reasonably reliable future
financial resources; (2) a calculation of the debtor’s
and her dependent’s reasonable necessary [|iving
expenses; and (3) any other relevant facts and
circunstances surroundi ng each particul ar bankruptcy

case.
ld. at 554 (citation omtted). However, “if the debtor’s
reasonabl e future financial resources will sufficiently cover
paynment of the student |oan debt — while still allowing for a
m niml standard of Iliving — then the debt should not be
di scharged.” Id. at 554-55.

Di scussi on. Assumng all the factual allegations in

Debtor’s conplaint to be true, and construing those factual
all egations in the light nost favorable to Debtor, the Court
could reasonably conclude Debtor does not have the present

ability to repay her student | oans. However, by her own
adm ssion, if and when Debtor passes her nursing board
exam nations, she will be able to repay her student | oans.

Having failed to pass those exam nations tw ce, Debtor is
under st andably concerned about ever passing them However, she
has not pled any specific facts, such as a nental or physical
i npai rnment, that would prevent her ever passing those
exam nations, nor has she pled any specific facts that would
support a finding she could not find other, better enpl oynment or
reduce her nonthly expenses.?

Mor eover, Debtor’s student | oans are only now com ng out of
def er ment . Debtor has pled no facts that would support a
finding she has made an effort, much |l ess a reasonable effort,
to repay those |l oans or to take advantage of the several student

3 The record does not reveal Debtor’s age. Thus, while it
suspects — based upon the ages of her children — Debtor is
relatively young, the Court is unable to determ ne how Debtor’s
age m ght affect her reasonable future financial resources.
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| oan servicing options that are available to her. See
Decl aration of Danielle Smth (Docket No. 24) in Holland v.
United States Department of Education (In re Susan E. Hol |l and),
Adv. No. 03-4001 (Bankr. D.S.D.). The Court could not find
Debtor is unable to repay her student | oans when she has made no
attenpt to do so.

VWil e Debtor’s financial situationis far fromideal, there
is no escaping the fact she is better off than the debtors in
ot her cases in which the courts have found undue hardshi p. See,
e.g., Strand v. Sallie Mae Servicing Corporation (In re Strand),
298 B.R. 367 (Bankr. D. Mnn. 2003) (54-year-old man wth
dysl exi a, heart di sease, di abet es, arthritis, di arr hea,
depression, and post-traumatic stress disorder entitled to
di scharge of $130,000.00 student |oan debt); Korhonen v.
Educational Credit Managenent Corporation (In re Korhonen), 296
B.R 492 (Bankr. D. M nn. 2003) (42-year-old honeless man with
physi cal and nental disabilities and an i ncone bel owthe poverty
l evel entitled to discharge of $110,000 student |oan debt).

Havi ng assuned all the factual allegations in Debtor’s
conplaint to be true, having construed those factual allegations
inthe |ight nost favorable to Debtor, and havi ng consi dered the
totality of the circunstances in this case, the Court could find
Debtor woul d have difficulty repaying her student |oans today.
However, it could not find she does not have the ability to
repay those loans at some time in the near future. The Court
t herefore concludes Debtor’s conplaint fails to state a claim
upon which relief can be granted. ECMC s notion to dism ss wll
t herefore be granted. The Court will enter an appropriate
order.

Debtor should promptly pursue the various student | oan
servicing options outlined in the Holland case. The Court
trusts ECMC and Debtor’s other student |oan |enders wll
recogni ze the realities of Debtor’s financial situation and will
wor k cooperatively with her to explore all reasonabl e means for
repayi ng her student | oans.

Si ncerely,

T -
i . .
..ff:;—.,.:ﬁz% —-

lrvin N. Hoyt
Bankruptcy Judge

| NH: sh

cc: adversary file (docket original in adversary; serve copies
on counsel)



